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Re NiSource Jnc

Incoming letter dated January 2009

Dear Mr Lane

This is in response to your letter dated January 2009 concerning the shareholder

proposal submitted to NiSource by Ray Chevedden We also have received letter on

the proponents behalf dated January 2009 Our response is attached to the enclosed

photocopy of your correspondence By doing this we avoid having to recite or

summarize the facts set forth in the correspondence Copies of all of the correspondence

also will be provided to the proponent

In connection with this matter your attention is directed to the enclosure which

sets forth brief discussion of the Divisions informal procedures regarding shareholder

proposals

Sincerely

Heather Maples

Senior Special Counsel

Enclosures

cc John Chevedden

FISMA 0MB Memorandum M-07-1



March 2009

Response of the Office of Chief Counsel

Division of Corporation Finance

Re NiSource Inc

Incoming letter dated January 2009

The proposal asks the board to take the steps necessary to amend the bylaws and

each appropriate governing document to give holders of 10% of NiSources outstanding

common stock or the lowest percentage allowed by law above 10% the power to call

special shareowner meetings and further provides that such bylaw and/or charter text

shall not have any exception or exclusion conditions to the fullest extent permitted by

state law that apply only to shareowners but not to management and/or the board

We are unable to concur in your view that NiSource may exclude the proposal

under rule 14a-8i2 Accordingly we do not believe that NiSource may omit the

proposal from its proxy materials in reliance on rule 14a-8i2

We are unable to concur in your view that NiSource may exclude the proposal

under rule 14a-8i3 Accordingly we do not believe that NiSource may omit the

proposal from its proxy materials in reliance on rule 14a-8i3

We are unable to concur in your view that NiSource may exclude the proposal

under rule 14a-8i6 Accordingly we do not believe that NiSource may omit the

proposal from its proxy materials in reliance on rule 14a-8i6

Sincerely

Michael Reedich

Special Counsel



DIVISION OF CORPORATION FINANCE
INFORMAL PROCEDURES REGARDING SHAREHOLDER PROPOSALS

The Division of Corporation Finance believes that its
responsibility with respect to

matters arising under Rule 14a-8 CFR 240.14a-8J as with other matters under the proxy

rules is to aid those who must comply with the rule by offering informal advice and suggestions

and to determine initially whether or not it may be appropriate in particular matter to

recommend enforcement action to the Commission In connection with shareholder proposal

under Rule 14a-8 the Divisions staff considers the information furnished to it by the Company
in support of its intention to exclude the proposals from the Companys proxy materials as well

as any information furnished by the proponent or the proponents representative

Although Rule 14a-8k does not require any communications from shareholders to the

Commissions staff the staff will always consider information concerning alleged violations of

the statutes administered by the Commission including argument as to whether or not activities

proposed to be taken would be violative of the statute or rule involved The receipt by the staff

of such information however should not be construed as changing the stafFs informal

procedures and proxy review into formal or adversary procedure

It is important to note that the stafFs and Commissions no-action responses to

Rule 14a-8j submissions reflect only informal views The determinations reached in these no-

action letters do not and cannot adjudicate the merits of companys position with respect to the

proposal Only court such as U.S District Court can decide whether company is obligated

to include shareholder proposals in its proxy materials Accordingly discretionary

determination not to recommend or take Commission enforcement action does not preclude

proponent or any shareholder of company from pursuing any rights he or she may have against

the company in court should the management omit the proposal from the companys proxy

material



JOHN CHEVEDDEN

FISMA 0MB Memorandum M-07-16 FISMA 0MB Memorandum M-07-16

January 2009

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE
Washington DC 20549

NiSource Inc Ni
Rule 14a-8 Proposal by Ray Chevedden according to company exhibit

Special Shareholder Meetings

Ladies and Gentlemen

This responds to the defective company January 2009 no action request regarding rule 14a-8

proposal identified as the proposal of Ray Chevedden in the company exhibit and yet

identified by the company no action request as the proposal of another person The company
exhibit had the following text emphasis added

LNI Rule 14a-8 Proposal November 20081

SpecIal She reowner Meetings

RESOLVED Shareowners ask our board to take the steps necessary to amend our

bylaws and each appropriate governing document to give holders of 10% of our

outstanding common stock or the lowest percentage allowed by law above 10% the

power to call special shareowner meetings This indudes that such bylaw and/or

charter text will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to management and/or

the board

Statement of Ray Chevedden

Special meetings allow shareowners to vote on important matters such as electing new

directors that can arise between annual meetings If shareowners cannot call special

meetings management may become insulated and Investor returns may suffer

Shareowners should have the ability to call special meeting when matter Is

sufficiently Important to merit prompt consideration

Fidelity and Vanguard supported shareholder right to call special meeting
Governance ratings services including The Corporate Library and Governance Metrics

International took special meeting rights into consideration when assigning company
ratings

This proposal topic won impressive support at the following companies based on 2008

yes and no votes
Occidental Petroleum OXY 66% Emil Rossi Sponsor
FirstEnergy Corp FE 67% Chris Rossi

Marathon Oil MRO 89% Nick Rossi



The merits of this Special Shareowner Meetings proposal should also be considered in

the context of the need for further Improvements in our companys corporate

governance and in individual director performance In 2008 the following governance
and performance issues were Identified

The Corporate Library www.thecorDorateiibrarv.com an Independent Investment

research firm rated our company
in Corporate Governance

High Governance Risk Assessment

High Concern in accounting SOX 404 violation

Two directors had 22 to 30 years director tenure Independence concern and also

held seats on our key board committees

Steven Beenng
Ian Rolland who also received our most withheld votes

We had no shareholder right to

Cumulative voting

Act by written consent

Call special meeting

Our directors also served on boards rated by the Corporate Library

Richard Thompson Lennox International LII
Richard Thompson Gardner Denver GDI
Carolyn Woo CircuIt City CC

Yet seven of our director served on no corporate boards Experience concern
The above concerns shows there Is need for Improvement Please encourage our

board to respond positively to this proposal

Special Shareowner Meetings
Yes on

Notes

Ray Chevedden FISMA 0MB Memorandum M-07-16 submitted this

proposal

Thus this no action
request is moot because of the company failure to properly identif the

proposal consistent with the company exhibit The company appears to addresses non-existent

proposal improperly identified by the company with the name of another person The proposal
and the submittal letter signature clearly state that the proposal is the proposal of Mr Ray
Chevedden The company should not be allowed to benefit by creating confusion The company
could cure this inconsistency by withdrawing its exhibit attached

For this reason It is requested that the staff find that this resolution in the company exhibit cannot
be omitted from the company proxy It is also respectfully requested that the shareholder have
the last opportunity to submit material in support of including this proposal since the company
had the first opportunity



Sincerely

cc

Ray Chevedden

Gaiy Pottorif gwpoftorffnisource.corn



RayT.chevedden

FISMA 0MB Memorandum M-07-16

Mr.IanRoflandch
NiSonte Inc

8OIES6thAvo

MrilIvil1e IN 46410

P11 219 647-52X

Rule 14-S Proposal
Dear Mr Rç

This Rule 144 proposal Is reapecthy submitted In support of the leeg-tormn
pthrnnce ofxrr oompe This proposal Is for the nt miirnuI shareholder meeting x1e
14-S requlrcinants are intended to be zest Including the continuous ownership of the reqided

stock value until after the date of the respective ehebolder meeting and the presonlatlon of this
proposal at the Mmisl meeting This submitted fnrn with the ehareholder-mçplled uphasia
is inidd to be used definitive propublication This is for Jam eveddii
azicVor his designee to act on my behalf regarding this Rule 14a-8 proposal for the thoomIng
shareholder meeting befte Ing and alter the fo.thoonilvg e1iarellder meeting Please direct
all fimttue oommuskatztiig to Joi Qevedden PTh FISMA 0MB Memorandum M-07- 16

FISMA 0MB Memorandum M-O7-
FISMA 0MB Memorandum M-O7-16

to facilitate prompt and vei4fiable ccinmatqj

Your consideration and the consideration of the BosM of Directors appreciated In support of
the long-tn qormm of compeny Ple acknowledga eoeipt of this proposal

s-I
ID-if-opRe Qweddon Date

Ray Chevedderi and VeronicaG ddeePssally Memorandum M-0 7- 16
Shareholder

cc Gary

Corpoxato Secretaay

PR 219 647-4222

FX 219 647-6180

FISMA 0MB Memorandum 0/-16

219 M7-5990
FX 219 647-5589



Rule 14n-8 Proposal November 2008

SpecIal Shsreowner Meetiag8

RESOLVED Shareownera ask our board to take the steps necessary to amend our bylaws and

each appropriate governing document to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to call special sharcowner

mcctings This includes that such bylaw and/or charter text will not havc any cxception or

exclusion conditions to the fullest extent permitted by state law that apply only to sbareownexs

but not to management and/or the board

Statunent of Ray Chevedden

Special meetings allow shareownex to vote on important matters auth as electing new directors

that can arise between annual meetings If shareowners cannot call special meetings

managcnicnt may become insulated and investor returns may suffer Shaxeowncrs should have

the ability to call special meeting when matter is sufficIently important to motit prompt

consideration

Fidelity and Vanguard supported shareholder right to call special meeting Governance

ratings sericcs including The Cotpomte Library and Govcnauce Metrics International took

special meeting tights into consideration whirL assigning company ratings

This proposal topic won impressive support at thc following companies based on 2008 yes
and

no votes
Occidental Petroleum OX 66% EmIl Rosal Sponsor

FirstEnergy Corp FE 67l% Chris Rossi

Marathon Oil MRO 69% Nick Rossi

The merits of this Special Sbarcowncr Meetings proposal should also be considered in the

context of the need for further improvements in our companys conxnate governance and in

individual director performance hi 2008 the followln2 governance and performance issues were

identified

The Corporate Library wwwthccorporatejIbtycom an independent investment research

finn rated ow company
in Corporate Governance

High Governance Risk Assessment

High Coucern in accounting- SOX 404 violation

Two directors bad 22 to 30 years director tenure independence concern and also held

seats on our key board committees

Steven fleeting

Ian Rollirnd who also received our most withheld votes

We had no shareholder right to

Cumulative voting

Act by written consent

Call special meeting

Our directors also served on boards rated by the Corporate Library

Richard Thompson Lennox International LII
Richard Thompson Gardner Denver GDI
Carolyn Woo Circuit City CC

Yet seven of our director served on no corporate
boards Experience concern

The above concerns shows there is need for improvement Please encourage our board to

respond positively to this proposal



Specil Sbar.on.r Meetings

Yes en

Notes

veddi FISMA 0MB Memorandum M-07-16 saboiittedthlspropoaal

The above format requested for publication without re-editing xe4inJting or eThii3nt of

text Including beghwig and ooncluding text unless prior agreem Is reached It La

respecthilly requested tint this oposal beprothead before Ida published in the dnLtive
proxy to rsthat the Integrity of the nn1tted format is i11cated it the fOiy materials

Pleec advise ifthere Is sa pophlnaI cpeatiom

Pleas noto that the this of tin proposal Is part of rgumcnt In thvxr of Ibe proposaL in the
incet clarity and to avoid the title tbla and each otber ballot ltmn Is requested to
be couclatent tluoughout all fl iuymaterials

Tbs couany Is reqnnd to ugra proposal number qxeaeiit.d by above based cu the

cbronological carter In which pposals me s.bmlUed The requested designation of M30
higher number allows for ratification ofndIt to be item

This proposal Is believed to canfimn with Staff Legal Bulletin No 14B CFSeçternbac 15
2004

Accordingly going forwd we believe that It would not be apJJLIaLC for conipanlcs to

exclude supporting atateamit language and/or an satire proposal In reliance on rule 14a-8l3 in
the IbwIug nalances

lb company objctn to tiaI assertleca boosuas they me not supported
the company objects to factual as.ertiou that whfle not .nsterlpfly this or misleading req

be disputed or ooentered

the oouqaiy objects to factual aertiom because those asserlksss maybe uLeqe1ed by
sbartholdcm in Tnner that is UIIVOIabIs Ia the company Its directors or he cifflccrs

and/or

the company objects to stasuuets beratne they xepier1 fl opinion of the ebarehoider

pruponsat or axelcdaomce but the arc not idontified specifically as anch

See also Snu lvfleroaysteans Ino July 212005

Stock will be bald until afar the nii.Imeeting and the proposal will be presected at the annual
meetin Please acknowledge this proposal omnptly by email



GIBSON DUNN CRUTCHER LLP

LAWYERS

REGISTERED LIMITED LIABILITY PARTNERSHIP

INCLUDING PROFESSIONAL CORPORATIONS

1050 Connecticut Avenue N.W Washington D.C 20036-5306

202 955-8500

www.gibsondunn.com

bIanegibsondunncom

January 2009

Direct Dial Client No

949 451-3867 66687-00001

Fax No

202 530-9589

VIA E-MAIL

Office of Chief Counsel

Division of Corporation Finance

Securities and Exchange Commission

100 Street NE

Washington DC 20549

Re NiSource Inc

Stockholder Proposal ofJohn Chevedden Ray Chevedden

Exchange Act of 1934Rule 14a-8

Dear Ladies and Gentlemen

This letter is to inform you that NiSource Inc the Company intends to omit from its

proxy statement and form of proxy for its 2009 Annual Meeting of Stockholders collectively

the 2009 Proxy Materials stockholder proposal the Proposal and statements in support

thereof submitted by John Chevedden the Proponent purportedly in the name of Ray

Chevedden as his nominal proponent

Pursuant to Rule 14a-8j we have

filed this letter with the Securities and Exchange Commission the

Commission no later than eighty 80 calendar days before the Company

intends to file its definitive 2009 Proxy Materials with the Commission and

concurrently sent copies of this correspondence to the Proponent and his nominal

proponent

Rule 14a-8k and Staff Legal Bulletin No 14D Nov 2008 SLB 14D provide that

stockholder proponents are required to send companies copy of any correspondence that the

proponents elect to submit to the Commission or the staff of the Division of Corporation Finance

LOS ANGELES NEW YORK WASHINGTON D.C SAN FRANCISCO PALO ALTO LONDON

PARIS MUNICH BRUSSELS DUBAI SINGAPORE ORANGE COUNTY CENTURY CITY DALLAS DENVER
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the Staff Accordingly we are taking this opportunity to inform the Proponent that if the

Proponent elects to submit additional correspondence to the Commission or the Staff with

respect to this Proposal copy of that correspondence should be furnished concurrently to the

undersigned on behalf of the Company pursuant to Rule 14a-8k and SLB 14D

THE PROPOSAL

The Proposal states

RESOLVED Shareowners ask our board to take the steps necessary to

amend our bylaws and each appropriate governing document to give

holders of lO% of our outstanding common stock or the lowest

percentage allowed by law above 10% the power to call special

shareowner meetings This includes that such bylaw and/or charter text

will not have any exception or exclusion conditions to the fullest extent

permitted by state law that apply only to shareowners but not to

management and/or the board

copy of the Proposal as well as related correspondence with the Proponent is attached to this

letter as Exhibit

BASES FOR EXCLUSION

We believe that the Proposal may properly be excluded from the 2009 Proxy Materials

pursuant to

Rule 14a-8i3 because the Proposal is impermissibly vague and indefinite so as

to be inherently misleading

Rule 14a-8iX2 because implementation of the Proposal would cause the

Company to violate state law and

Rule 14a-8i6 because the Company lacks the power or authority to implement

the Proposal

ANALYSIS

The Proposal May Be Excluded under Rule 14a-8Q3 Because the Proposal Is

Impermissibly Vague and Indefinite so as to Be Inherently Misleading

Rule 14a-8iX3 permits the exclusion of stockholder proposal if the proposal or

supporting statement is contrary to any of the Commissions proxy rules or regulations including

Rule 14a-9 which prohibits materially false or misleading statements in proxy soliciting
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materials For the reasons discussed below the Proposal is so vague and indefinite as to be

misleading and therefore is excludable under Rule 14a-8i3

The Staff consistently has taken the position that vague and indefinite stockholder

proposals are inherently misleading and therefore excludable under Rule 14a-8iX3 because

neither the stockholders voting on the proposal nor the company in implementing the proposal

ifadopted would be able to determine with any reasonable certainty exactly what actions or

measures the proposal requires Staff Legal Bulletin No 14B Sept 15 2004 SLB 14B
See also Dyer SEC 287 F.2d 773 781 8th Cir 1961 appears to us that the proposal as

drafted and submitted to the company is so vague and indefinite as to make it impossible for

either the board of directors or the stockholders at large to comprehend precisely what the

proposal would entail. In this regard the Staff has permitted the exclusion of variety of

stockholder proposals including proposals requesting amendments to companys certificate of

incorporation or bylaws See Alaska Air Group Inc avail Apr 112007 concurring with the

exclusion of stockholder proposal requesting that the companys board amend the companys

governing instruments to assert affirm and define the right of the owners of the company to set

standards of corporate governance as vague and indefinite Peoples Energy Corp avail

Nov 23 2004 concurring in the exclusion as vague of proposal requesting that the board

amend the certificate and bylaws to provide that officers and directors shall not be indemnified

from personal liability for acts or omissions involving gross negligence or reckless neglect In

fact the Staff has concurred that numerous stockholder proposals submitted by the Proponent

requesting companies to amend provisions regarding the ability of stockholders to call special

meetings were vague and indefinite and thus could be excluded under Rule 14a-8iX3 See

Raytheon Co avail Mar 28 2008 concurring with the exclusion of the Proponents proposal

that the board of directors amend the companys bylaws and any other appropriate governing

documents in order that there is no restriction on the shareholder right to call special meeting

Office Depot Inc avail Feb 25 2008 Mattel Inc avail Feb 22 2008 Schering-Plough

Corp avail Feb 222008 CVS Caremark Corp avail Feb 212008 Dow Chemical Co

avail Jan 31 2008 Intel Corp avail Jan 31 2008 JPMorgan Chase Co

avail Jan 31 2008 Safeway Inc avail Jan 31 2008 Time Warner Inc avail

Jan 31 2008 Bristol Myers Squibb Co avail Jan 30 2008 Pfizer Inc avail Jan 29 2008
Exxon Mobil Corp avail Jan 28 2008

Moreover the Staff has on numerous occasions concurred that stockholder proposal

was sufficiently misleading so as to justify exclusion where company and its stockholders

might interpret the proposal differently such that any action ultimately taken by the

upon implementation the proposal could be significantly different from the actions

envisioned by shareholders voting on the proposal Fuqua Industries Inc avail

Mar 12 1991 See also Bank ofAmerica Corp avail June 18 2007 concurnng with the

exclusion of stockholder proposal calling for the board of directors to compile report

concerning the thinking of the Directors concerning representative payees as vague and

indefinite Puget Energy Inc avail Mar 2002 concurring with the exclusion of
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proposal requesting that the companys board of directors take the necessary steps to implement

policy of improved corporate governance as vague and indefmite

In the instant case neither the Company nor its stockholders can determine the measures

requested by the Proposal because the Proposal itself is internally inconsistent The operative

language in the Proposal consists of two sentences The first sentence requests that the

Companys Board of Directors take the steps necessary to amend our bylaws and each

appropriate governing document to give holders of IO% of our outstanding common stock or the

lowest percentage allowed by law above 10% the power to call special shareowner meetings

The second sentence requires further that such bylaw and/or charter text will not have any

exception or exclusion conditions to the fullest extent permitted by state law that apply only to

shareowners However the bylaw or charter text requested in the first sentence of the Proposal

on its face includes an exclusion condition in that it explicitly excludes holders of less than

10% of the Companys outstanding common stock from having the ability to call special

meeting of stockholders.1 Thus the bylaw or charter text requested in the first sentence of the

Proposal is inconsistent with the requirements of the text requested in the second sentence of the

Proposal and accordingly neither the Company nor its stockholders know what is required.2

The Staff previously has recognized that when such internal inconsistencies exist within

the resolution clause of proposal the proposal is rendered vague and indefinite and may be

excluded under Rule 14a-8i3 For example in Verizon Communications Inc avail

Feb 21 2008 the resolution clause of the proposal included specific requirement in the form

of maximum limit on the size of compensation awards and general requirement in the form

of method for calculating the size of such compensation awards However when the two

requirements proved to be inconsistent with each other because the method of calculation

resulted in awards exceeding the maximum limit the Staff concurred with the exclusion of the

The clause in the second sentence that effectively would allow any exception or exclusion

conditions required by any state law to which the Company is subject does not address or

remedy the conflict between the two sentences because the 10% stock ownership condition

called for in the first sentence is not required by Delaware law under which the Company is

incorporated

Evidence of this confusion can be seen in the alternative ways that requirements of the

Proposal have been interpreted by other companies receiving the same Proposal See e.g

Halliburton Co incoming no-action request filed Dec 22 2008 interpreting holders of

10% or our outstanding common stock to require ownership of exactly 10% and Verizon

Communications Inc incoming no-action request filed Dec 15 2008 interpreting the

limitation on exception or exclusion conditions to potentially apply to procedural and

notice provisions or the subject matter of special meetings
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proposal under Rule 14a-8i3 See also Boeing Co avail Feb 18 1998 concurring with the

exclusion of proposal as vague and ambiguous because the specific limitations in the proposal

on the number and identity of directors serving multiple-year terms were inconsistent with the

process it provided for stockholders to elect directors to multiple-year terms Similarly the

resolution clause of the Proposal includes the specific requirement that only stockholders holding

10% of the Companys stock have the ability to call special meeting which conflicts with the

Proposals general requirement that there be no exception or exclusion conditions In fact the

Proposal creates more confusion for stockholders than the Verizon compensation proposal

because the inconsistency is patent and does not require any hypothetical calculations

Consistent with Staff precedent the Companys stockholders cannot be expected to make

an informed decision on the merits of the Proposal if they are unable to determine with any

reasonable certainty exactly what actions or measures the proposal requires SLB 14B See

also Boeing Corp avail Feb 10 2004 Capital One Financial Corp avail Feb 2003

excluding proposal under Rule 14a-8i3 where the company argued that its stockholders

would not know with any certainty what they are voting either for or against Here the

operative language of the Proposal is self-contradictory and therefore neither the Companys

stockholders nor its Board of Directors would be able to determine with any certainty what

actions the Company would be required to take in order to comply with the Proposal

Accordingly we believe that as result of the vague and indefinite nature of the Proposal the

Proposal is impermissibly misleading and thus excludable in its entirety under Rule 14a-8iX3

II The Proposal May Be Excluded under Rule 14a-8iX2 Because Implementation of

the Proposal Would Cause the Company to Violate State Law

Rule 4a-8iX2 permits company to exclude stockholder proposal if implementation

of the proposal would cause it to violate any state federal or foreign law to which it is subject

The Company is incorporated under the laws of the State of Delaware For the reasons set forth

in the legal opinion regarding Delaware law attached hereto as Exhibit the Delaware Law

Opinion the Company believes that the Proposal is excludable under Rule 14a-8i2 because

implementation of the Proposal would cause the Company to violate the Delaware General

Corporation Law the DGCL

The Proposal requests that any exception or exclusion conditions applied to

stockholders in the bylaw and/or charter text giving stockholders the ability to call special

meeting also be applied to management and/or the board However as discussed in the

Delaware Law Opinion the certificate of incorporation and/or bylaws may not limit the express

power of the board of directors to call special meetings. Section 211d of the DCCL

provides that meetings of the stockholders may be called by the board of directors

without any means to limit or restrict such power in companys bylaws or otherwise Yet the

Proposal requests both that the ability of stockholders to call special meetings be conditioned

upon holding 10% of the Companys stock and that the same condition be applied to
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management andior the board Thus as supported by the Delaware Law Opinion

implementation of the Proposal would cause the Company to violate state law3 because the

Proposal requests the imposition of exception or exclusion conditions on the unrestricted

power of the Companys Board to call special meeting

The Staff previously has concurred with the exclusion under Rule 4a-8i2 or its

predecessor of stockholder proposals that requested the adoption of bylaw or certificate

amendment that if implemented would violate state law See e.g PGE Corp avail

Feb 14 2006 concurring with the exclusion of proposal requesting the amendment of the

companys governance documents to institute majority voting in director elections where

Section 708c of the California Corporations Code required that plurality voting be used in the

election of directors Hewlett-Packard Co avail Jan 2005 concurring with the exclusion

of proposal recommending that the company amend its bylaws so that no officer may receive

annual compensation in excess of certain limits without approval by vote of the majority of

the stockholders in violation of the one share one vote standard set forth in DGCL

Section 12a Gen Corp Inc avail Dec 20 2004 concurring with the exclusion of

proposal requesting an amendment to the companys governing instruments to provide that every

stockholder resolution approved by majority of the votes cast be implemented by the company

since the proposal would conflict with Section 1701.59A of the Ohio Revised Code regarding

the fiduciary duties of directors See also Boeing Co avail Mar 1999 concurring with the

exclusion of proposal requesting that every corporate action requiring stockholder approval be

approved by simple majority vote of shares since the proposal would conflict with provisions

of the DGCL that require vote of at least majority of the outstanding shares on certain issues

Tribune Co avail Feb 22 1991 concurring with the exclusion of proposal requesting that

the companys proxy materials be mailed at least 50 business days prior to the annual meeting

The reference in the Proposal to the fullest extent permitted by state law does not affect

this conclusion On its face such language addresses the extent to which the requested

bylaw and/or charter text will not have any exception or exclusion conditions i.e there

will be no exception or exclusion conditions not required by state law and highlights the

conflict between the first and second sentences of the Proposal discussed in Section above

The language does not limit the exception or exclusion conditions that would apply only

to shareowners but not to management and/or the board Were it to do so the entire second

sentence of the proposal would be rendered nullity because as supported by the Delaware

Law Opinion there is no extent to which the exception or exclusion condition included in the

Proposal is permitted by state law This ambiguity is yet
another example of why as set

forth in Section above the Proposal can be excluded under Rule 14a-8iX3 as vague and

indefinite because the Companys stockholders would be unable to determine with any

reasonable certainty what actions would be taken under the proposal Fuqua Industries Inc

avail Mar 12 1991
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since the proposal would conflict with Sections 213 and 222 of the DGCL which set forth

certain requirements regarding the notice of and the record date for stockholder meetings

The Proposal requests that any exception or exclusion conditions applied to the ability

of stockholders to call special meeting also be applied to management and/or the board

However Delaware law provides the Companys Board unrestricted power to call special

meeting which cannot be altered substantively by the Company Therefore the Proposal is

excludable pursuant to Rule 14a-8i2 because as supported by the Delaware Law Opinion

implementation of the Proposal would cause the Company to violate applicable state law

Ill The Proposal May Be Excluded under Rule 14a-8i6 Because the Company Lacks

the Power or Authority to Implement the Proposal

Pursuant to Rule 14a-8i6 company may exclude proposal if the company would

lack the power or authority to implement the proposal The Company lacks the power and

authority to implement the Proposal and the Proposal can be excluded under Rule 14a-8i6

both because the Proposal is so vague and indefinite that Company would be unable

to determine what action should be taken see International Business Machines Corp avail

Jan 14 1992 applying predecessor Rule 14a-8c6 and the Proposal seeks action

contrary to state law see e.g Schering-Plough Corp avail Mar 27 2008 Bank ofAmerica

Corp avail Feb 26 2008 Boeing Co avail Feb 19 2008 PGE Corp avail

Feb 25 2008 concurring with the exclusion of proposal under both Rule 14a-8i2 and

Rule 4a-8iX6

As discussed in Section above the Proposal is vague and indefinite because it is

internally inconsistent and requests that the Companys Board take the impossible actions of

both adopting bylaw containing an exclusion condition and not including any exclusion

conditions in such bylaw Accordingly for substantially the same reasons that the Proposal may

be excluded under Rule 4a-8i3 as impennissibly vague and indefinite it is also excludable

under Rule 14a-8iX6 as beyond the Companys power to implement

As discussed in Section II above the Proposals implementation would violate the

DGCL Specifically Delaware law provides the Companys Board unrestricted power to call

special meeting which cannot be altered substantively by the Company Accordingly for

substantially the same reasons that the Proposal may be excluded under Rule 14a-8i2 as

violating state law it is also excludable under Rule 14a-8i6 as beyond the Companys power

to implement
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CONCLUSION

Based upon the foregoing analysis we respectfully request that the Staff concur that it

will take no action if the Company excludes the Proposal from its 2009 Proxy Materials We

would be happy to provide you with any additional information and answer any questions that

you may have regarding this subject

If we can be of any further assistance in this matter please do not hesitate to call me at

949 451-3867 or Robert Smith the Companys Vice President Deputy General Counsel and

Assistant Secretary at 219 647-6244

Sincerely

.ivJ/
Brian Lane

BJL/mbd

Enclosures

cc Robert Smith NiSource Inc

John Chevedden

Ray Chevedden

100582 103_2
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ofrnsted To Gary Pottorif cgwpottorffrusource.COm

FISMA 0MB Memorandum M-07-16

112OO812OOAM

Subject Rule 14.4 Proposal NI SPM

Please see the attachment

Sincerely
John Chevedden

JOOpd



Ray Chevedden

FISMA 0MB MHmorandum M-07-16

Mr Ian Rolland

Chainnan

NiSotwce Inc NI
801E 86th Ave

Merrifiville IN 46410

PH 219 647-5200

Rule 14a-8 Proposal

Dear Mr Rolland

This Rule 14a-8 proposal is respectæilly submitted In support of the long-term

performance of our company This proposal is for the next nni shareholder meeting Rule

14a-8 requirements arc intended to be met including the continuous ownership of the required

stock value until after the date of the respective shareholder meeting and the presentation of this

proposal at the annual meeting This submitted format with the shareholder-supplied emphasis

is intanded to be used for definitive proxy publication This is the proxy for John Gievedden

and/or his designee to act on my behalf regarding this Rule 14a-8 proposal for the forthcoming

shareholder meeting before during and after the forthcoming shareholder meeting Please direct

all future communications to John Chevedden FISMA 0MB Memorandum M-07-16

FISMA 0MB Memorandum M-O7-1t

FISMA 0MB Memorandum M-07-16

to facilitate prompt and verifiable communications

Your consideration and the consideration of the Board of Directors is appreciated in support of

the long-termperformance of our company Please acknowledge receipt of this proposal

promptly by emaiL

Sincerely

wedIr- ID-/g-O8
Rayt Cheveddee Date

Ray Chevedden and VeronicaG CheV nAWU5tB Memorandum M-07-16

Shareholder

cc Gary PotUrffgwpottorftnisowce.com

Corporate Secretary

PH219647-4222

FX 219 647-610

FISMA 0MB Memorandum M-07-16

PH 219 647-5990

FX 219 647-5589



Rule 14a-8 Proposal November 42008

SpecIal Shareowner Meetings

RESOLVED Shareownera ask our board to take the steps necessary to amend our bylaws and

each appropriate governing document to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 10% the power to call special sharcowner

meetings This includes that such bylaw and/or charti text will not have any exception or

exclusion conditions to the fullest extent permitted by state law that apply only to shareowners

but not to management and/or the board

Statement of Ray Chevedden

Special meetings allow ahazeawners to vote on important matters such as electing now directors

that can arise between snnnsl meetings If shareowners cannot call special meetings

nment may become insulated and investor returns may suflbr Shareowners should have

the ability to call special meeting when matter is sufficiently important to merit prompt

consideration

FicWity and Vanguard supported shareholder right to call special meeting Governance

ratings services including The Corporate Lihraiy and Governance Metrics International took

special meeting rights inloL consideration when asalgning cnpatiy r.ting

This proposal topic won impressive support at the following companies based on 2008 yes
and

no votes
Occidental Petrolewn OXY 66% Emil Rossi Sponsor

FirstEnergy Corp FE 67% Cir1s Rossi

Marathon Oil MRO 69% Nick Rossi

The merits of this Special Shareowner Meetings proposal should also be considered in the

context of the need for ftrtber improvements in our companys corporate governance and in

individual director perfonnanco In 2008 the following governance and performance issues were

identifle

Corporate Library www.thecxnporatelibrarv.com an independent investment research

firm rated ow conipany

in Corporate Governance

High Governance Risk Aseeart
High Concern in accounting SOX 404 violation

Two directors had 22 to 30 years director tenure Independence concern and also held

seats on our key board committees

Steven Bearing

Ian Rolland who also received ow most withbeld votes

We had no shareholder right to

Cumulative votin
Act by written consent

Call special meeting

Our directors also served on boards rated by the Corporate Library

Richard Thompson Lennox International LII
Richard Thompson Gardner Denver GDI
Carolyn Woo Circuit City CC

Yet seven of our director served on no corporate boards Experience concern

The above concerns shows there is need for improvecient Please encourage ow board to

respond positively to this proposal



Special Shareowner Meetings

Yesoi3

Notes

Ray Chevedden FISMA 0MB Memorandum M-O7-16 stlbflltted this proposal

The above format is requested for publication without re-editing re-fonnatting or elimination of

text including beginning and concluding text unless jxior agreement is reached It is

respecth3lly requested that this proposal be proofread
before it is published in the definitive

proxy to ensure that the integrity of the submitted format is replicated in the proxy materials

Please advise if there is any typographical cpestion

Please note that the title of the proposal is part of the argument in favor of the proposal In the

interest of clarity and to avoid confusion the title of this and each other ballot Item Is requested to

be consistent throughout all the proxy materials

The company is requested to assign proposal number represented by above based on the

chronological order in which proposals arc submitted The requested designation of or

higher number allows for ratification of auditors to be item

This proposal is believed to conform with Staff Legal Bulletin No 14B CFSeptember 15

2004 including

Accordingly going forward we believe that it would not be appropriate for companies to

exclude supporting statement language and/or an entire proposal in reliance on rule 14a.8i3 in

the following circumstanccs

the company objects to factual assertions became they arc not supported

the company objects to factual assertions that while not materially false or misleading may
be disputed or countered

the company objects to factual assertions because those assertions may be interpreted by

shareholders in maimer that is unfavorable to the company Its directors or itS officers

andlor

the company otdects to statements because they represent the opinion of the shareholder

proponent or referenced source but the statements are identified specifically ash

See also Sun Microsystems Inc July 212005

Stock will be held until after the annual meeting and the proposal will be presented at the annual

meeting Please acknowledge this proposal promptly by email



NlSowce

GeryW Pottorff

President. Administration and 801 86Th Avenue

Corporet S.cr.tay MerrfIIvIlIe IN 46410

219 647.4222

C.IIuIer 219 384.5884

Fex 219 647.6247

gwpotlarffO nsource.cOm

November 102008

Mr Ray Chevedden

FISMA 0MB Memorandum M-07-16

Dear Mr Chcvedden

am in receipt of your letter dated October 19 2008 attached hereto which was

received on November 2008

If your letter is intended to be shartholder proposal for inclusion in the proxy

statement for the annual meeting of shareholders to be held on May l2 2009 please note

that your proposal has the following procedural and eligibility deficiencies under the

rules of the Securities and Exchange Commissi

You are not record holder of NiSouroe common stock In order to be eligible to

submit proposal you must submit to the company written statement from the record

holder of your securities usually bank or broker verifying that at the time you

submitted your proposal you continuously held at least $2000 in market value of

NiSource common stock for at least one year

Your response to this letter must be post marked or transmitted electronically no

later than 14 days after the date you receive this letter

Iwould also like to discuss with you or your designee yourproposaL Please

contact me at 219 647-4222

Thank you for your attention to this matter



1ink.ret To

Gary Pottorft

11/17/2008 0110 gwpottorff@nisource.coai
PM cc

Subject

Rule 14a-8 Broker Letter NI SPM

Mr Pottorff
Attached is the broker letter Please advise within one business day

whether

ther is any further rule 14a8 requirement
Sincerely
John Chevedden

See attached file CCE00009.pdf

lI
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Gary Pottorff/NCS/Enterprtse To Oh7tMA 0MB Memorandum M-07-16

11/17/2008 0th05 PM cc

bcc PLKljajic@NiSource.com

Subject Re Rule 14-8 Broker Letter NI SPM

November 17 2008

Mr Chevedden

You also need to provide written statement that you Intend to continue ownership of the shares through

the date of the companys annual meeting May 122009

Your response to this letter must be post marked or lransmttted eIectroncaIIy no later than 14 days after

the date you receive this letter

Gary Pottorif

Vice Preslden1 Administration and Corporate Secretary

NiSource inc

Phone219-647-4222

.I...EaiIfr.
This message and any attachments may contain privileged and/or confidential Information if you believe

that you received this message in error please reply to the sender and then delete the original and any

copies Any use of this emaM without the consent of the sender Is prohibited

oimSteSMA 0MB Memorandum M-07-16

FISMA 0MB Memorandum M-07-16 To Gary Pottortt cgwpottorffnlsource.corn

11/17/200B011OPM cc

Subject Rule 14a-8 Broker Letter NO SPM

Mr Pottorff
Attached is the broker letter Please advise within one business day whether

there is any further rule 14a8 requirement
Sincerely
John Chevedden

ccE0000apcI



oJmated To Gery Pottorif wpo1torffQnIsource.com

FISMA 0MB Memorandum M-07-16

11/170080930PM

Subject Ruse 14e-8 Broker Letter NI SPM

Mr Pottorff
believe this was covered in the submittal letter Please advise on

Tuesday
Sincerely
John Chevedden

Forwarded Message

From gwpottorff@NiSourc. coa gwpottorffNiSource corn

Data Mon 17 Nov 2008 180534 0600
To olmsted FISMA 0MB Memorandum M-07-16

Subject Re Rule 14a8 Broker Letter NI SPM

November 17 2008

Mr Chevedden

You also need to provide written statement that you intend to continue

ownership of the shares through the date of the companys annual meeting
May 12 2009

Your response to this letter must be post marked or transmitt.d

electronically no later than 14 days after the date you receive this

letter

Gary Pottorff

Vice President Administration and Corporate Secretary
NiSource Inc
Phone 2196474222

This message and any attachments may contain privileged and/or confidential

information If you believe that you received this message in error
please reply to the sender and then delete the original and any copies
Any use of this email without the consent of the sender is prohibited

olasted

FISMA 0MB Memorandum M-07-16
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RICHAS
LAYTON

FINGER

January 2009

NiSource Inc

801 East 86th Avenue

Merrilivifle IN 46410

Re Stockholder Proposal Submitted by John Chevedden

Ladies and Gentlemen

We have acted as special Delaware counsel to Source Inc Delaware

corporation the Company in connection with proposal the Proposal subniittcd by John

Chevedden the Proponent under the name of RayT Cheve den as his nominal proponent

that the Proponent intends to present at the Company1s 2009 annual mtting of stockholders the

Annual Meeting In this connection you have requested our opinion as to certain matters

under the General Corporation Law of the tate orDelawaretbe Genera Corporation Law

For the pirpose of rendering our opinion as expresse4 hereifl we have been

ftirnished and have reviewed the following documents

the Amende4 and Restated Certificate of Incorpotion of the Company

as filed with the Secretary of State ofthe State of Delaware the Secretary of State on.Octo1er

30 2000 as amended the Certificate of Amendment as filed with the Secretary of State on

November 2000 the Certificate of Ownership and Merger as filed with the Secretary of State

on November 12000 the Certificate of Amendment as flied with the Secretary of State on May

122006 and the Certificate of Amendment as filed with the Secretary of State on May 20 2008

collectively the Certificate of Incorporation

ii the Amended and Restated By-laws of thó Company the Bylaws and

iii the Proposal and the supporting statemeti.t thereto

With respect to the foregoing documents we have assumed the genuineness

of all signatures and the incumbency authority legal right and po.we and legal capacity under

all applicable laws and regulaions of each of the officers andother persons and entities signing

or whose signatures appear upon each of said documents as or on.behalf of the parties thereto

S.
One RodneySquare 920 North King Street Wilmington DE 19801 Phone 302-651-1700 Fax 302-651-7701

wwwr1Lcom
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the conformity to authentic originals of all documents submitted to us as certified

conformed photostatic electronic or other copies and that the foregoing documents in the

forms submitted to us for our review have not been and will not be altered or amended in any

respect material to our opinion as expressed herein For the purpose of rendering our opinion as

expressed herein we have not reviewed any document other than the documents set forth above

and except as set forth in this opinion we assume there exists no provision of any such other

document that bears upon or is inconsistent with our opinion as expressed herein We have

conducted no independent factual investigation of our own but rather have relied solely upon the

foregoing documents the statements and information set forth therein and the additional matters

recited or assumed herein all of which we assume to be true complete and accurate in all

material respects

The Proposal

The Proposal reads as follows

RESOLVED Shareowners ask our board to take the steps

necessary to amend our bylaws and each appropriate governing

document to give holders of 10% of our outstanding common stock

or the lowest percentage allowed by law above 0% the power to

call special shareowner meetings This includes that such bylaw

and/or charter text will not have any exception or exclusion

conditions to the fullest extent permitted by state law that apply

only to shareowners but not to management and/or the board

Discussion

You have asked our opinion as to whether implementation of the Proposal would

violate Delaware law For the reasons set forth below in our opinion implementation of the

Proposal by the Company would violate the General Corporation Law

The first sentence of the Proposal requests that the Board of Directors of the

Company the Board take the steps necessary to amend the Bylaws and/or Certificate of

incorporation to provide the holders of 10% of the Companys outstanding common stock with

the power to call special meetings of stockholders The second sentence of the Proposal provides

that any exception or exclusion conditions applying to the stockholders power to call special

meeting must also be applied to the Companys management and/or the Board One exception

or exclusion condition imposed on the stockholders power to call special meetings under the

Proposal is their holding 10% or more of the Companys outstanding common stock As applied

to the Board pursuant to the language of the Proposal this condition would require the directors

to hold at least 10% of the Companys outstanding common stock to call special meeting of

stockholders For purposes of this opinion we have assumed that the Proposal would be read to
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have this effect Notably the Proposal does not seek to impose process-oriented limitation on

the Boards power to call special meetings requiring unanimous Board approval to call

special meetings but instead purports to preclude the Board from calling special meetings

unless the directors have satisfied an external conditionnamely their ownership of lO% of the

Companys stockthat is unrelated to the process through which the Board makes decisions As

result of this restriction for the reasons set forth below in our opinion the Proposal if

implemented would violate the General Corporation Law

Section 211d of the General Corporation Law governs the calling of special

meetings of stockholders That subsection provides Special meetings of the stockholders may

be called by the board of directors or by such person or persons as may be authorized by the

certificate of incorporation or by the bylaws Del 11d Thus Section 211d vests the

board of directors with the power to call special meetings and it gives the corporation the

authority through its certificate of incorporation or bylaws to give to other parties as well the

right to call special meetings In considering whether implementation of the Proposal would

violate Delaware law the relevant question is whether provision conditioning the Boards

power to call special meetings on the directors ownership of at least l0% of the outstanding

common stock would be valid if included in the Certificate of Incorporation or Bylaws In our

opinion such provision whether included in the Certificate of Incorporation or Bylaws would

be invalid

The Provision Contemplated by the Proposal May Not Be Validly Included

In the Certificate of Incorporation

Because the Proposal seeks to modify or eliminate core power of the Board

the Proposal may not be implemented through the Certificate of Incorporation Section

102bl of the General Corporation Law provides that certificate of incorporation may

contain

Any provision for the management of the business and for the

conduct of the affairs of the corporation and any provision

creating defining limiting and regulating the powers of the

corporation the directors and the stockholders or any class of the

stockholders if such provisions are not contrary to the laws of

Ithe State of Delawarej

Dcl 102bl emphasis added Thus corporations ability to curtail the directors

powers through the certificate of incorporation is not without limitation Any provision adopted

pursuant to Section 102bXl that is otherwise contrary to Delaware law would be invalid

Lions Gate Rntint Corp Image Entmt Inc 2006 WL 1668051 at Del Ch June 2006

footnote omitted noting that charter provision purport to give the Image board the

power to amend the charter unilaterally without shareholder voteN after the corporation had
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received payment for its stock contravenes Delaware law Section 242 of the GeneTal

Corporation Law and is invalid. In Sterling Mayflower Hotel Corp 93 A.2d 107 118

Del 1952 the Court found that charter provision is contrary to the laws of if it

transgresses statutory enactment or public policy settled by the common law or implicit in

the General Corporation Law itself

The Court in Loews Theatres Inc Commercial Credit Co 243 A.2d 78 81

Del Ch 1968 adopted this view noting that charter provision which seeks to waive

statutory right or requirement is unenforceable More recently the Court in Jones Apparel

Group Inc Maxwell Shoe Co 883 A.2d 837 Del Ch 2004 suggested that certain statutory

rights involving core director duties may not be modified or eliminated through the certificate

of incorporation The Jones Apparel Court observed

242bXl and 251 do not contain the magic words

otherwise provided in the certificate of incorporation

and they deal respectively with the fundamental subjects of

certificate amendments and mergers Can certificate provision

divest board of its statutory power to approve merger Or to

approve certificate of amendment Without answering those

questions think it tir to say that those questions inarguably

involve far more serious intrusions on core director duties than

does record date provision at issue also think that the use

by our judiciary of more context- and statute-specific approach to

police horribles is preferable to sweeping rule that denudes

02b of its utility and thereby greatly restricts the room for

private ordering under the DGCL

at 852 While the Court in Jones Apparel recognized that certain provisions for the regulation

of the internal affairs of the corporation may be made subject to modification or elimination

through the private ordering system of the certificate of incorporation and bylaws it indicated

that other powers vested in the board-particularly those touching upon the directors discharge

of their fiduciary dutiesare so fundamental to the proper functioning of the corporation that

they cannot be so modified or eliminated

The structure of and legislative history surrounding Section 211d confirm that

the boards statutory power to call special meetings without substantive limitation or restriction

is core power reserved to the board Consequently any provision of the certificate of

incorporation purporting to infringe upon that fundamental power other than an ordinary

process-oriented limitation would be invalid As noted above Section 11d provides that

For discussion of process-oriented limitations see infra and surrounding text
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meetings of the stockholders may be called by the board of directors or by such person

or persons as may be authorized by the certificate of incorporation or by the bylaws Del

211d Section 211d was adopted in 1967 as part of the wholesale revision of the General

Corporation Law In the review of Delawares corporate law prepared for the committee tasked

with submitting the revisions it was noted in respect of then-proposed Section 11d
states specify in greater or less detail who may call special stockholder meetings and it was

suggested that the common understanding be codified by providing that special meetings may

be called by the board of directors or by any other person authorized by the by-laws or the

certificate of incorporation Ernest Folk ifi Review of the Delaware Corporation Law for

the Delaware Corporation Law Revision Committee at 112 1968 It was further noted that it

is unnecessary and for Delaware undesirable to vest named officers or specified percentages

of shareholders usually 10% with statutory as distinguished from by-law authority to call

special meetings. The language of the statute along with the gloss provided by the

legislative history clearly suggests that the power to call special meetings is vested by statute in

the board without limitation and that other parties may be granted such power through the

certificate of incorporation and bylaws While the certificate of incorporation and/or bylaws may

expand the statutory default with regard to the calling of special meetings parties in addition

to the board of directors may be authorized to call special meetings the certificate of

incorporation and/or bylaws may not limit the express power of the board of directors to call

special meetings except through ordinary process-oriented limitations

That the board of directors power to call special meetings must remain unfettered

other than through ordinary process-oriented liniitations2 is consistent with the most

fundamental precept of the General Corporation Law the board of directors is charged with

fiduciary duty to manage the business and affairs of the corporation That duty may require the

board of directors to call special meeting at any time regardless of the directors ownership of

the corporations then-outstanding stock to present significant matter to vote of the

stockholders Indeed the Delaware courts have indicated that the calling of special meetings is

one of the principal acts falling within the boards duty to manage the business and affairs of the

corporation Campbell Loews Inc 134 Aid 852 856 Del Ch 1957 upholding

bylaw granting the corporations president in addition to the board the power to call special

meetings and noting that the grant of such power did not impinge upon the statutory right and

duty of the board to manage the business of the corporation fiduciary duty of

Delaware director is unremitting Malone Brmcat 722 A.2d 10 Dcl 1998 It does not

abate during those times when the directors fail to meet specified stock-ownership threshold

As the Delaware Supreme Court has stated cardinal precept of the General Corporation Law

of the State of Delaware is that directors rather than shareholders manage the business and

affairs of the corporation Aronson Lewis 473 A.2d 805 811 Dcl 1984
Ouicktum Design Sys. Inc Shapiro 721 A.2d 1281 1291 Dcl 1998 The provision

See infra and surrounding text
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contemplated by the Proposal if included in the Certificate of Incorporation would

impermissibly infringe upon the Boards fiduciary duty to manage the business and affairs of the

Company and would therefore be invalid under the General Corporation Law

The Provision Contemplated by the Proposal May Not Be Validly Included

in the Bylaws

As with the charter provision contemplated by the Proposal the bylaw provision

contemplated thereby would imperinissibly infringe upon the Boards power under Section

11d of the General Corporation Law to call special meetings In that respect such provision

would violate the General Corporation Law and could not be validly implemented through the

Bylaws Del 109b The bylaws may contain any provision not inconsistent with

or with the certificate of incorporation relating to the business of the corporation the

conduct of its affairs and its rights or powers or the rights or powers of its stockholders

directors officers or employees emphasis added

Moreover the Proposal could not be implemented through the Bylaws since it

would restrict the Boards power to call special meetings other than through an ordinary

process-oriented bylaw3 as part of its power and duty to manage the business and affairs of the

Company Under Section 14 1a of the General Corporation Law the directors of Delaware

corporation are vested with the power and authority to manage the business and affairs of the

corporation Section 14 1a provides in relevant part as follows

The business and affairs of every corporation organized under this

chapter shall be managed by or under the direction of board of

directors except as may be otherwise provided in this chapter or in

its certificate of incorporation

Del 141a emphasis added Section 141a expressly provides that if there is to be any

deviation from the general mandate that the board of directors manage the business and affairs of

the corporation such deviation must be provided in the General Corporation Law or the

certificate of incorporation Id Lebrman Cohen 222 A.2d 800 808 Dcl 1966

The Certificate of Incorporation does not and as explained above could not provide for any

substantive limitations on the Boards power to call special meetings and unlike other

provisions of the General Corporation Law that allow the Boards statutory authority to be

modified through the bylaws4 Section 211d does not provide that the boards power to call

See infra and surrounding text

For example Section 141f authorizes the board to act by unanimous written consent

otherwise restricted by the certificate of incorporation or bylaws $ç Del

141f
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special meetings may be modified through the bylaws Del 11d Moreover the

phrase except as otherwise provided in this chapter set forth in Section 141a does not include

bylaws adopted pursuant to Section 109b of the General Corporation Law that could disable the

board entirely from exercising its statutory power In CA Inc AFSCME Employees Pension

953 A.2d 227 234-35 Del 2008 the Court when attempting to determine the scope of

shareholder action that Section 109b permits yet does not improperly intrude upon the

directors power to manage corporations business and affairs under Section 141a
indicated that while reasonable bylaws governing the boards decision-making process are

generally valid those purporting to divest the board entirely of its substantive decision-making

power and authority are not.3

The Courts observations in are consistent with the long line of Delaware

cases highlighting the distinction implicit in Section 141a of the General Corporation Law

between the role of stockholders and the role of the board of directors As the Delaware

Supreme Court has stated cardinal precept of the General Corporation Law of the State of

Delaware is that directors rather than shareholders manage the business and affairs of the

corporation Aronson 473 A.2d at 811 McMullin Beran 765 A.2d 910 916 Del

2000 One of the fundamental principles of the Delaware General Corporation Law statute is

that the business affairs of corporation are managed by or under the direction of its board of

directors citing Del 141a Ouickturn 721 A.2d at 1291 One of the most basic

tenets of Delaware corporate law is that the board of directors has the ultimate responsibility for

managing the business and affairs of corporation footnote omitted The rationale for these

statements is as follows

Stockholders are the equitable owners of the corporations assets

However the corporation is the legal owner of its property and the

stockholders do not have any specific interest in the assets of the

corporation Instead they have the right to share in the profits of

the company and in the distribution of its assets on liquidation

Consistent with this division of interests the directors rather than

the stockholders manage the business and affairs of the corporation

The Court stated It is well-established Delaware law that proper function of bylaws

is not to mandate how the board should decide specific substantive business decisions but rather

to define the process and procedures by which those decisions are made. Examples of the

procedural process-oriented nature of bylaws are found in both the DGCL and the case law For

example Del 141b authorizes bylaws that fix the number of directors on the board the

number of directors required for quorum with certain limitations and the vote requirements

for board action Del 141f authorizes bylaws that preclude board action without

meeting 953 A.2d at 234-35 footnotes omitted
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and the directors in carrying out their duties act as fiduciaries for

the company and its stockholders

Nofle Co Manor Healthcare Corp. C.A Nos 6827 6831 slip op at Dcl Ch Nov 21

1985 citations omitted see Paramount Commcns Inc Time Inc. 1989 WL 79880 at

30 Del Ch July 14 1989 571 A.2d 1140 Dcl 1989 The corporation law does not

operate on the theory that directors in exercising their powers to manage the firm are obligated

to follow the wishes of majority of shares..6 Because the bylaw contemplated by the

Proposal would go well beyond governing the process through which the Board determines

whether to call special meetings in fact it would potentially have the effect of disabling the

Board from exercising its statutorily-granted power to call special meetings such bylaw would

be invalid under the General Corporation Law

In addition the Proposal could not be implemented through the Bylaws since the

provision contemplated thereby would be inconsistent with the Certificate of Incorporation

Consistent with Section 11d of the General Corporation Law Section of Article IV.A of the

Certificate of Incorporation expressly provides the Board pursuant to resolution approved by

majority of the total number of authorized directors with the unfettered power to call special

meetings of stockholders.7 If the bylaw contemplated by the Proposal were adopted it would

condition the Boards power to call special meetings on the directors ownership of 10% of the

Companys outstanding common stock In that respect such bylaw would conflict with Section

of Article IV.A of the Certificate of Incorporation which allows for no such restrictions or

limitations on the Boards power to call special meetings As result such bylaw would be

invalid under the General Corporation Law

see UniSuper Ltd News Corp. 2005 WL 3529317 Del Ch Dec 20 2005 In

that case the Court held that board of directors could agree by adopting board policy and

promising not to subsequently revoke the policy to submit the final decision whether to adopt

stockholder rights plan to vote of the corporations stockholders The boards voluntary

agreement to contractually limit its discretion in UniSuper however is distinguishable from the

instant case The bylaw contemplated by the Proposal if adopted by the stockholders and

implemented would potentially result in stockholders divesting the Board of its statutory power
to call

s4ecial
meetings

Section of Article IV.A of the Certificate of Incorporation provides Except as

otherwise required by law and subject to the rights of the holders of any class or any series of

Preferred Stock special meetings of stockholders of the Corporation may be called only by the

Board of Directors pursuant to resolution adopted by majority of the total number of

authorized directors whether or not there exist any vacancies in previously authorized

directorships at the time any such resolution is presented to the Board for adoption
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Under Delaware law bylaw may not conflict with provision of the certificate

of incorporation Del 109b The bylaws may contain any provision not inconsistent

with law or with the certificate of incorporation emphasis added Indeed by
law provision is in conflict with provision of the charter the by-law provision is nullity

Centaur Partners IV National Intergroup Inc. 582 A.2d 923 929 Dcl 1990 In Centaur

Partners the Delaware Supreme Court held that proposal for bylaw to be adopted by

stockholders that provided that it is not subject to amendment alteration or repeal by the Board

of Directors was in conflict with the boards authority as provided for in the certificate of

incorporation to amend the bylaws and hence would be invalid even if adopted by the

stockholders Centaur Partners 582 A.2d at 929 Because the bylaw contemplated by the

Proposal wpuld condition the Boards power to call special meeting on the directors ownership

of 10% of the Companys outstanding common stock it would conflict with Section of Article

IV.A of the Certificate of Incorporation and would therefore be invalid under the General

Corporation Law

Finally the savings clausc that purports to limit the mandates of the Proposal

to the fullest extent permitted by state law does not resolve this conflict with Delaware law

On its face such language addresses the extent to which the requested bylaw and/or charter text

will not have any exception or exclusion conditions je there will be no exception or exclusion

conditions not required by state law The language does not limit the exception and exclusion

conditions that would apply to management and/or the board and were it to do so the entire

second sentence of the Proposal would be nullity The savings clause would not resolve the

conflict between the provision contemplated by the Proposal and the dictates of the General

Corporation Law Section 211d read together with Sections 102b1 and 109b allows for

no limitations on the boards power to call special meeting other than ordinary process-

oriented limitations thus there is no extent to which the restriction on that power

contemplated by the Proposal would otherwise be permitted by state law The savings clause

would do little more than acknowledge that the Proposal if implemented would be invalid under

Delaware law

Conclusion

Based upon and subject to the foregoing and subject to the limitations stated

herein it is our opinion that the Proposal if adopted by the stockholders and implemented by the

Board would be invalid under the General Corporation Law

The foregoing opinion is limited to the General Corporation Law We have not

considered and express no opinion on any other laws or the laws of any other state or

supra and surrounding text
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jurisdiction including federal laws regulating securities or any other federal laws or the rules

and regulations of stock exchanges or of any other regulatory body

The foregoing opinion is rendered solely for your benefit in connection with the

matters addressed herein We understand that you may furnish copy of this opinion letter to the

SEC in connection with the matters addressed herein and that you may refer to it in your proxy

statement for the Annual Meeting and we consent to your doing so Except as stated in this

paragraph this opinion letter may not be furnished or quoted to nor may the foregoing opinion

be relied upon by any other person or entity for any purpose without our prior written consent

Very truly yours

t4y7

MG/JMZ


